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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Friday, the 31st day of July, 2015 
 
   Title Suit NO. 2 of 2007 
 
 Smt. Smita Dey 

 Wife of Sri Swapan Kr. Dey 
 Resident of Ward No.4, Dhekiajuli 
 Mouza – Dhekiajuli 

PO & PS - Dhekiajuli 
 District - Sonitpur (Assam) 

      .......... Plaintiff(s) 
        Petitioner(s) 
    -VERSUS – 
1. Sri Subinoy Dutta 

Son of Late Ramananda Dutta 
 

2. Sri Biplab Dutta 
Son of Late Ramananda Dutta 

 
Residents of Ward No.2, Dhekiajuli 

 Mouza – Dhekiajuli 
PO & PS - Dhekiajuli 

 District - Sonitpur (Assam) 
        ........ Defendant(s). 
          Opposite Party 
 
1. Sri Sarit Dutta 

Son of Late Raman Dutta 
Resident of Ward No.2, Dhekiajuli 

 Mouza – Dhekiajuli 
PO & PS - Dhekiajuli 

 District - Sonitpur (Assam) 
 
       ....... Proforma Defendant(s). 
         Proforma Opposite Party 
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for

  

for

  

 

 

  This Suit is coming on for final hearing or having been heard on 

17th day of July, 2015 in the presence of :   

 Mr. S. Mishra            Advocate(s)    Plaintiff(s) 
Advocate         Pleader(s)           Petitioner(s) 
 
Mr. J. K. Baishya      Advocate(s)         Defendant(s) 
Senior Advocate      Pleader(s)      Opposite Party 
 
 
  And having stood for consideration to this day, the 31st July, 

2015, the Court delivered the following Judgment :-   

 

J   U  D  G    M   E  N   T 

 

  This is a suit for declaration and confirmation of possession and 

permanent injunction.  

 

2.  The plaintiff’s case, inter-alia, in brief, is that on 19-10-2000, she 

purchased the schedule house / premises, described in the plaint, from the 

proforma defendant, on ownership basis, upon execution of registered sale deed 

No. 1388/2000 of Dhekiajuli Sub Registry Office and on the same day, the 

proforma defendant, namely, Sarit Dutta delivered khas possession of the 

schedule premises to the plaintiff. Thus, the plaintiff became the owner and 

possessor of the suit schedule premises and became the absolute owner and 

possessor of the same. Plaintiff also pleaded that the said suit premises is 

standing on the land covered by PP No.227, Dag No. 146 of Dhekiajuli 4th part 

Ward No.2, Mouza – Dhekiajuli. After purchasing the suit premises, the plaintiff 

got his name mutated in the municipal corporation as holding No. 275/2 and she 

has been paying the taxes regularly. The plaintiff further pleaded that the 

defendant Nos.1 and 2 along with 5/6 unknown miscreants, on 03-01-2007, at 

about 8 a.m., in a most illegal manner and by use of force, demolished the wall 

and roof of the holding No. 275/2 and had stolen away all the articles from the 

house, amounting to Rs.37,200/-. The defendants Nos. 1 and 2 by demolishing 

the wall and roof of the premises of the plaintiff caused damage to the tune of 
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Rs.1,80,000/-. The defendant Nos. 1 and 2, on 03-01-2007, also tried to dig 

construction of the schedule premises for construction of RCC pillar and for 

construction, but due to intervention / obstruction made by the plaintiff and her 

husband, the defendants failed to make any construction over the suit premises. 

Thus, the defendant Nos. 1 and 2 have denied right, title and interest of the 

plaintiff in respect of the suit premises. Hence, this suit.  

 

3.  The defendant Nos. 1 and 2 have contested the suit by filing joint 

written statement. In their written statement, the defendant Nos. 1 and 2, inter-

alia, stated that there is no cause of action for the suit ; the suit is bad for 

estoppel, waiver and acquiescence ; the suit is bad for non-joinder of necessary 

parties and also denied all the allegations made in the plaint. The defendants 

contended that the plaintiff has / had no possession, whatsoever, in any land of 

Dag No. 146 of PP No. 227, as described in the schedule of the plaint. The 

defendants also stated that the proforma defendant No.1 has no saleble right or 

possession over the suit land and premises, claiming to have purchased vide sale 

deed No. 1388/2000. Defendants further alleged that the proforma defendant, 

namely, Sarit Dutta is the younger brother of the defendant Nos. 1 and 2 and as 

per their family arrangement, dated 28-02-1999 and 01-03-1999, the defendant 

No.1 got his share of ancestral property of land measuring 18.6 lessas covered 

by Dag No.146, PP No.227 of Dhekiajuli town, 4th part together with the existing 

houses and structures standing thereon vide holding No. 159/3 of Ward No.2 of 

Dhekiajuli Municipality. The defendant No.1 has got one pan shop in the front 

portion of the existing house, facing southwards by the side of National Highway 

52. On 02-01-2007 and 03-01-2007, the plaintiff along with her husband Sri 

Swapan Dey and son Sri Swagat Dey and with some unknown miscreants most 

illegally made futile attempt to grab about 30 Sqft of his property along with its 

incomplete structure situated between existing pan shop. Therefore, the 

defendants have prayed for dismissal of the suit.  

 

4.  Upon perusal of the pleadings of both parties and upon hearing 

learned advocates of both sides, the following issues are settled :  
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1. Whether the suit is maintainable in the present form ? 

2. Whether there is any cause of action for the suit ? 

3. Whether the suit is bad for non-joinder of necessary     

parties ? 

4. Whether the plaintiff has right, title and interest over the suit 

premises ?  

5. Whether the proforma defendant had saleable right to 

execute Sale Deed No. 1388 for the year 2000 of Dhekiajuli 

Sub-Registry ? 

6. Whether the defendants on 03-01-2007 caused damage to 

the suit premises ? 

7. Whether the defendant is liable o pay compensation of 

Rs.2,17,200/- to plaintiff ?   

8. Whether the plaintiff is entitled for decree, as prayed    for ?   

9. To what other relief / reliefs the parties are entitled ? 

    

5.   During trial, the plaintiff has examined four witnesses and 

exhibited certain documents to prove its case.  On the other hand, the 

defendants have examined three witnesses and exhibited some documents in 

support of their case.  

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary,  and 

the materials available on the case record. Heard the augment advanced by the 

learned advocates for both sides.   

 

7.   ISSUE NO. 1 

   1. Whether the suit is maintainable in the present form ? 

 

  The defendants in their written statement have raised the plea of 

maintainability of the suit. But the defendants in their written statement as well 

as in their depositions have failed to show as to why and how the suit is not 
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maintainable. In the absence of any specific plea of maintainability, the suit 

cannot be said to be not maintainable. Hence, this issue is answered in the 

negative and against the defendants.  

 

8.   ISSUE NO. 2 

   2. Whether there is any cause of action for the suit ?  

 

  The plaintiff in her plaint pleaded that on 19-10-2000, she 

purchased the suit premises / houses from the proforma defendant on ownership 

basis by executing and registering a sale deed being No. 1388/2000 at Dhekiajuli 

Sub-Registry Office and on the same day, the proforma defendant handed over 

khas possession of the suit premises to the plaintiff. Thus, the plaintiff became 

the absolute owner and possessor of the suit premises. She also mutated the 

municipal holding No. 275/2 in her name. On the other hand, the defendant Nos. 

1 and 2 have denied the aforesaid statements of the plaintiff.  

  

   A cause of action is a bundle of essential facts. In the present 

case, the plaintiff’s assertion of right and defendant’s denial the same, has arisen 

cause of action, which requires judicial determination. Thus, it appears that there 

is a cause of action for the suit. Hence, this issue is decided in the affirmative 

and in favour of the plaintiff.   

 

9.   ISSUE NO. 3 

   3. Whether the suit is bad for non-joinder of necessary parties ? 

 

  This issue is raised by the defendants in their written statement. 

The defendants in the written statement stated that the suit premises is standing 

on the land covered by Dag No. 146 of PP No. 227 of Dhekiajuli town, part 4th, 

Mouza –Dhekiajuli, district – Sonitpur, which is mutated in the joint names of Sri 

Paritosh Dutta, Jayanta Dutta, Bhabatosh Dutta, Subinay Dutta, Biplab Dutta, 

Sarit Dutta and Smt. Purna Laxmi Dutta in the records of right of the said land 

and they are necessary parties of the suit. In absence of the said joint owners in 

the suit, the issue involved in the case, cannot be effectively decided.  
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  Thus, it appears that the said joint owners are necessary parties 

of the suit. In absence of their presence in the suit, no effective decree can be 

passed in the suit. Therefore, this issue is decided in the affirmative and against 

the plaintiff.  

 

10.   ISSUE NO. 4 

   4. Whether the plaintiff has right, title and interest over the suit 

premises ?  

 

  The plaintiff, Smt. Ismita Dey, in her plaint as well as in her 

evidence in affidavit as PW-1 stated that she purchased the suit houses / 

premises, on ownership basis, from the proforma defendant Sarit Dutta by way 

of registered sale deed No. 1388 of 2000 of Dhekiajuli Sub-Registry Office on 19-

10-2000 and on the same day, the proforma defendant delivered to her khas 

possession of the suit premises. Since the date of purchasing, she has been 

occupying and possessing the suit premises. The plaintiff after the purchase of 

the suit premises, has mutated her name in the municipality holding No. 275/2 

and she has been paying municipal taxes regularly. Plaintiff (PW-1) has proved 

the said registered sale deed as Ext.1, jamabandi as Ext.2, municipal holding No. 

275/2 as Ext.3 and land revenue paying receipt given by Sarit Dutta as Ext. 4.  

 

  In cross-examination, this PW-1 stated that the suit premises is in 

the name of defendants, their mother and their brothers. Earlier suit premises 

was in the name of the father of the defendant, Ramananda Dutta. She does not 

know the actual area of the suit land. She has furnished certified copy of said 

sale deed. In Ext.1, there is no mention about the numbers of room. She does 

not know who identified Sarit Dutta ( vendor / proforma defendant herein). Ext.4 

revenue paying receipt is in the name of Sarit Dutta and Purna Laxmi Dutta. In 

Ext.1 it is not written that Sarit Dutta got the suit premises after family 

arrangement. She does not examine the family arrangement.  
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  PW-2, Swapan Dey, husband of Ismita Dey, in cross-examination, 

stated that Ramananda Dutta has six sons, namely, Priyatam Dutta, Jayanta 

Dutta, Bhabatosh Dutta, Subinay Dutta, Biplab Dutta and Sarit Dutta and he has 

his wife, namely, Purna Laxmi Dutta, who is still alive. She does not know if the 

landed property and houses of Ramananda Dutta was partitioned among his 

legal heirs. He does not know as to the exact measurement of the land of Sarit 

Dutta inherited from his father, prior to he purchased the land from Sarit Dutta. 

He does not make measurement of the land by Lat Mandal as to in which portion 

14 lessas of land of Sarit Dutta falls within the total land. He also admitted that 

the suit land and the premises thereon are joint patta land. He did not take no 

objection certificate from the other co-pattadars at the time of purchasing the 

land. He does not know the boundary of the land that Subinay Dutta inherited 

from his father.  

 

  PW-3, Sarit Dutta, (vendor of the suit land and premises), in 

cross-examination, admitted that he did not mention in the Ext.1 that he handed 

over the possession of the suit land to the plaintiff Ismita Dey.  

 

  From the evidence on records, it is seen that late Ramananda 

Dutta was the original owner and possessor of the suit premises and houses 

thereon. Said Ramananda Dutta has six sons, namely, Priyatam Dutta, Jayanta 

Dutta, Bhabatosh Dutta, Subinay Dutta, Biplab Dutta and Sarit Dutta, including 

the defendant No.1 and defendant No.2 and proforma defendant Sarit Dutta 

(herein). They have their mother also named Smt. Purna Laxmi Duitta, who is 

still alive.  

 

  According to Sarit Dutta (PW-3), proforma defendant, he inherited 

the suit premises and the houses by virtue of family arrangement dated, 28-02-

1999 and 01-03-1999. But, this PW-3 has failed to prove the fact of execution of 

family arrangement by producing any documentary evidence. Plaintiff’s claim 

over the suit properties is that she purchased the suit premises and houses, on 

ownership basis, from Sarit Dutta (proforma defendant herein) and since the 

date of purchasing, she has been possessing the said land. But it appears that 
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the suit premises and houses are the joint properties of the legal heirs of Late 

Ramananda Dutta, so, only the proforma defendant Sarit Dutta has no right to 

execute the registered sale deed, being No. 1388 for the year 2000 of Dhekiajuli 

Sub-Registry in favour of the plaintiff.  Therefore, the sale deed No. 1388 for the 

year 2000 is not a valid sale deed, in the eye of law. So, by virtue of the said 

sale deed, the plaintiff cannot claim right, title over the suit premises and 

houses. Hence, this issue is decided in the negative and against the plaintiff.   

 

11.   ISSUE NO. 5  

   5. Whether the proforma defendant had saleable right to execute 

Sale Deed No. 1388 for the year 2000 of Dhekiajuli Sub-Registry ? 

 

 PW-3, Sarit Dutta, stated that on 19-10-2000 he sold the suit 

houses and premises in favour of the plaintiff by executing a registered sale deed 

No.1388 at a consideration amount of Rs.20,000/-. On that day, he handed over 

the possession of the suit premises and houses to the plaintiff prior to selling the 

land in favour of the plaintiff, he has been possessing the suit premises. He has 

exhibited the sale deed as Ext.1.  

 

 During cross-examination, this PW-3 stated that vide Ext.1, he 

sold the ownership of the suit premises. In Ext.1, it is not mentioned that he 

handed over the possession of the suit premises to the plaintiff. He also stated 

that he does not know as to whether Subinay Dutta had his mutation over his 

own land. Later on, he stated that the land is same and they have all joint patta 

over the land. Ext.4 ( land revenue receipt) is in the name of his mother Purna 

Laxmi Dutta.  

 

 From the deposition of PW-3, it is seen that the suit land and 

houses are the joint patta land of the sons and daughters of late Ramananda 

Dutta. Ext.4 also shows that Purna Laxmi Dutta, mother of Sarit Dutta has been 

paying the land revenue in respect of the suit land and premises. Further this 

witness admitted that in the sale deed ( Ext.1), he has not mentioned that he 

handed over the suit land to the plaintiff Ismita Dutta.  
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 Thus, it appears that as the suit land and premises are joint pata 

land, therefore, Sarit Dutta had no saleable right to execute the sale deed 

No.1388/2000 in favour of the plaintiff Ismita Dutta.  

 

 Therefore, this issue is decided in the negative and against the 

defendant. 

 

12.   ISSUE NOS. 6 and 7  

6. Whether the defendants on 03-01-2007 caused damage to 

the suit premises ? 

 

7. Whether the defendant is liable o pay compensation of 

Rs.2,17,200/- to plaintiff ?   

 

  Plaintiff Ismita Dey stated that on 03-01-2007, the defendant Nos. 

1 and 2 along with 5/6 unknown miscreants, at about 8 a.m., unlawfully entered 

into her residence and by use for force, demolished the wall and roof of the 

holding No. 175/2 and thereby caused damage to the tune of Rs.1,80,000/- and 

also stolen away some articles from the house amounting to Rs.37,200/-. The 

plaintiff has failed to establish the fact that on 03-01-2007, the defendant Nos. 1 

and 2 along with 5/6 unknown miscreants entered into the house of the plaintiff 

and demolished the wall and roof of her house and stolen away some articles 

amounting to Rs.37,200/- and caused damage to the tune of Rs.1,80,000/-.  

 

   Therefore, both these issues are decided in the negative and 

against the plaintiff.  

 

13.   ISSUE NOS. 8 and 9  

8. Whether the plaintiff is entitled for decree, as prayed    for ?   

 

9. To what other relief / reliefs the parties are entitled ? 
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 In view of the discussions and decision made in Issue Nos. 4, 6 

and 7, the plaintiff is not entitled to get a decree, as prayed for, nor entitled to 

get any relief. Hence, both the issues are decided accordingly.  

  

O R D E R 

 

14.   In the result, the plaintiff’s suit is dismissed on contest. 

 

  However, both the parties shall bear their own cost.  

 

Prepare a decree accordingly.  

  

              Given under my hand and seal of this Court on this day, the 31st 

day of July, 2015.  

 

 

 

      
Dictated and corrected by me. 
 

 

 
 
 
 

 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.    **** 
 
 

 

 
 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


